[TRIBAL NATION LETTERHEAD]

January 18, 2024

Melanie Fontes Rainer
Director 
Office of Civil Rights
U.S. Department of Health and Human Services
Humphrey Building 200 Independence Ave SW
Washington, DC 20201
Submitted via email to consultation@hhs.gov

Re: [TRIBAL NATION NAME] Tribal Consultation Comments on Regulations Regarding Application of Antidiscrimination Laws of General Applicability to HHS Grantees, RIN 0945-AA19

Dear Director Fontes Rainer:

The U.S. Department of Health and Human Services (HHS) Office for Civil Rights and Office of the Assistant Secretary for Financial Resources issued a Notice of Proposed Rulemaking (NPRM) that would revise certain provisions of the regulations that govern HHS grants administration, found at 45 C.F.R. Part 75.  We write in response to HHS’s Dear Tribal Leader Letter dated November 14, 2023, initiating Tribal consultation on the regulatory changes.  Tribal Nations are HHS grant recipients and Native people receive services under these grants, and therefore these regulations’ references to antidiscrimination laws as applicable to HHS grantees are important to us.  

We call on HHS to take this important opportunity to clarify that the regulations’ references to antidiscrimination laws of general applicability—including the 13 newly-enumerated statutes—should not be read to state those laws apply to Tribal Nations as HHS grantees.[footnoteRef:1]  We also call on HHS to clarify that these regulations should not be read to imply that provision of services to Native people to the exclusion of others qualifies as discrimination.  We support the technical comments submitted by the United South and Eastern Tribes Sovereignty Protection Fund also requesting these clarifications.  [1:  By “laws of general applicability,” we mean a federal statute creating a comprehensive regulatory scheme.  ] 


I. Background

A consequence of international law now embedded as a foundational principle of federal Indian law is recognition that Tribal Nations are inherently sovereign governmental entities that predated the founding of the United States.  See Morton v. Mancari, 417 U.S. 535, 554 (1974); United States v. Forty-Three Gallons of Whiskey, 93 U.S. 188, 196 (1876) (“[F]rom the commencement of its existence [and following the practice of Great Britain before the revolution], the United States has negotiated with the Indians in their tribal condition as nations.”).  The U.S. Constitution itself recognizes Tribal Nations as sovereign governmental entities.  See U.S. CONST. art. I, § 8, cl. 3.  We have retained inherent sovereign authority to enact our own laws that apply to our own people, lands, governments, and enterprises.  See Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982).   

When Congress abrogates or limits our rights or authorities, including our retained inherent sovereign right to govern ourselves, Congress must clearly and plainly demonstrate its intent to do so.  United States v. Dion, 476 U.S. 734, 738–39 (1986).  Statutory ambiguities must be resolved in favor of Tribal Nations.  Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985).
  
The United States owes Tribal Nations and Native people trust and treaty obligations derived from taking Tribal Nations’ lands and resources and limiting exercise of our inherent rights and authorities.  See Mancari, 417 U.S. at 541–42, 553–54.  Receipt of federal funding in furtherance of those obligations must never require a Tribal Nation to agree to abide by otherwise inapplicable federal laws it should instead be crafting for its own people.   And the United States’ trust and treaty obligations also manifests in the legal requirement to consult with Tribal leaders on any federal action that may impact Tribal interests.  Consultation and Coordination with Indian Tribal Governments, Exec. Order No. 13175, 65 Fed. Reg. 67249 (Nov. 6, 2000).

Because we have a political rather than racial status under federal law, our different treatment in furtherance of the trust responsibility is not unlawful discrimination.  Mancari, 417 U.S. 535; EEOC v. Peabody W. Coal Co., 773 F.3d 977, 989 (9th Cir. 2014) (examining Civil Rights Act’s prohibition against discrimination in employment).  Indeed, different treatment is often required so that the United States may carry out its trust and treaty obligations.   

Yet, nowhere does the NPRM or the Dear Tribal Leader Letter acknowledge Tribal Nations’ or Native people’s special status under the law.  By not acknowledging this status while also amending a set of regulations applying antidiscrimination laws of general applicability to a group of federal funding recipients that includes Tribal Nations, some may interpret HHS’s silence as implying these laws restrict Tribal Nations and Native people.  The fact that the amended regulations would newly enumerate 13 specific statutes deepens our concerns.     

II. Circuit Split Regarding Laws of General Applicability 

There is a circuit split regarding application of laws of general applicability to Tribal Nations, and the Eighth and Tenth Circuits have adopted an approach that is both more respectful of Tribal Nations’ retained inherent sovereignty and better aligns with the federal Indian law doctrine that Congress must be clear when it abrogates or restricts Tribal rights.  See, e.g., EEOC v. Fond du Lac Heavy Equip. & Constr. Co., Inc., 986 F.2d 246 (8th Cir. 1993); Donovan v. Navajo Forest Prods., Inc., 692 F.2d 709 (10th Cir. 1982).  Their position is that “respect for Indian sovereignty means that federal regulatory schemes do not apply to tribal governments exercising their sovereign authority absent express congressional authorization.”  Dobbs v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 1283 (10th Cir. 2010).

The Ninth Circuit, which the Second, Sixth, Seventh, and Eleventh Circuits and to some degree the DC Circuit have followed, adopted a test that is less respectful of Tribal sovereignty and misreads dicta in one Supreme Court decision to stand for the blanket assertion that laws of general applicability are presumed to apply to Tribal Nations.  See, e.g., Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 1985) (citing Federal Power Commission v. Tuscarora Indian Nation, 362 U.S. 99, 116 (1960)).[footnoteRef:2]  These cases discount the scope of Tribal Nations’ inherent and retained right to self-govern, and they discount the robust doctrine mandating Congress must be clear when it abrogates Tribal rights.  Yet, even these circuits employ a fact-specific test before applying a law of general applicability in a particular situation, and they sometimes find that such a law does not apply to a Tribal Nation.  See, e.g., EEOC v. Karuk Tribe Hous. Auth., 260 F.3d 1071 (9th Cir. 2001).    [2:  See, e.g., NLRB v. Little River Band of Ottawa Indians Tribal Gov’t, 788 F.3d 537 (6th Cir. 2015); Menominee Tribal Enters. v. Solis, 601 F.3d 669 (7th Cir. 2010); San Manuel Indian Bingo & Casino v. NLRB, 475 F.3d 1306 (D.C. Cir. 2007); Fla. Paraplegic Assoc., Inc. v. Miccosukee Tribe of Indians of Fla., 166 F.3d 1126 (11th Cir. 1999); Reich v. Mashantucket Sand & Gravel, 95 F.3d 174 (2d Cir. 1996).] 


III. Recommendations

A. We urge HHS, and the entire Biden Administration, to adopt a law of general applicability test grounded in Tribal Nations’ retained inherent governmental sovereignty.  

The existing case law regarding application of laws of general applicability to Tribal Nations warrants a nuanced legal analysis prior to applying any such law.  A silent law of general applicability should never impose requirements on a Tribal Nation without a sufficient legal analysis first.    

We propose the Biden Administration employ the following methodology when determining whether a law of general applicability may impose requirements on Tribal Nations, aligning itself with the test set forth by the Eighth and Tenth Circuits.  
(1) Begin with application of the longstanding legal rule that Congress must be clear and explicit when it abrogates Tribal rights and authorities, including our inherent sovereign rights to govern our lands, people, governments, and enterprises, rather than employing any type of presumption that laws of general applicability apply to Tribal Nations.  
(2) When examining whether application of a federal law of general applicability would affect Tribal rights or authorities, including our inherent right to self-government, interpret the meaning of self-government broadly and acknowledge that this test will almost always be met, as imposition of another sovereign’s regulatory or jurisdictional scheme affects a Tribal Nation’s ability to govern itself.  
(3) Once it is determined that application of a federal law of general applicability would affect Tribal rights or authorities, examine whether the entity seeking to apply the law has demonstrated clear congressional intent to abrogate those Tribal rights or authorities through application of the law of general applicability.  Silence is not sufficient.   

If the Administration believes that Congress intended a particular law of general applicability to apply to Tribal Nations, we urge the Administration to first consult with Tribal Nations before taking steps to apply that law.  We appreciate that HHS is consulting on this NPRM in accordance with this responsibility.

B. We urge HHS, and the entire Biden Administration, to make clear when discussing antidiscrimination laws that federal services and funding provided to Tribal Nations and Native people are in furtherance of the trust and treaty obligations and do not constitute discrimination against those not eligible for them. 

Even when anti-discrimination laws are applied to non-Tribal Nation entities, preferences or benefits for Tribal Nations and Native people in furtherance of the trust and treaty obligations do not amount to discrimination.  See 45 C.F.R. § 80.3(d) (“Indian Health and Cuban Refugee Services.  An individual shall not be deemed subjected to discrimination by reason of his exclusion from benefits limited by Federal law to individuals of a particular race, color, or national origin different from his.”).  The United States has recognized that it has a trust responsibility to provide healthcare services to Native people specifically.  25 U.S.C. § 1601(1) (“Federal health services to maintain and improve the health of the Indians are consonant with and required by the Federal Government’s historical and unique legal relationship with, and resulting responsibility to, the American Indian people.”).  When the Administration discusses antidiscrimination laws with regard to services or funding that Tribal Nations and Native people access, we urge the Administration to acknowledge our special status under the law. 

C. We ask that HHS take the opportunity in these regulations to make clear it is not stating antidiscrimination laws of general applicability apply to Tribal Nations as HHS grantees or that provision of services to Native people to the exclusion of others amounts to discrimination.  

We begin by noting that the regulations as they currently stand can be read not to apply antidiscrimination laws of general applicability to Tribal Nations or to imply excluding non-Native people from services amounts to discrimination.  For example, the proposed rule states it is a public policy requirement of HHS that individuals will not be denied benefits “to the extent doing so is prohibited by federal statute”—thereby incorporating any inherent limitations already existing in the application of antidiscrimination statutes.  Proposed 45 C.F.R. § 75.300(c); see also id. (referring to “no person otherwise eligible”).   

However, we ask that HHS take this important opportunity as Tribal Nations’ trustee to expressly acknowledge these truths in the regulations or the preamble.  We ask that HHS state antidiscrimination provisions, including those newly enumerated in the regulations, are not applicable to Tribal Nations unless HHS determines in consultation with Tribal Nations that Congress has made clear its intent to apply a particular provision.  We also ask that HHS clarify that making services or funding exclusively available to Tribal Nations or Native people and related IHS beneficiaries with HHS grant funding is not discrimination.  Any such acknowledgements should not be framed as an “exemption,” as the religious exemption is framed, since these requirements are not applicable in the first place.

There are also other measures HHS could take to help make these positions clear.  For example, HHS could briefly make the more general statements in the preamble that: (1) provision of services and funding in furtherance of trust and treaty obligations to Tribal Nations and Native people is not discrimination; and (2) Tribal Nations possess rights of self-government as a consequence of retained inherent sovereignty that may not be abrogated through application of laws of general applicability without a clear showing of congressional intent to do so.  These points should also be made in future Dear Tribal Leader Letters that touch on laws of general applicability or antidiscrimination provisions. 

Last, to increase flexibility in the regulations and better facilitate the argument that HHS built into the regulations existing limitations on the application of antidiscrimination provisions, we urge HHS to add the term “applicable” to the language proposed for 45 C.F.R. § 75.300(c): “to the extent doing so is prohibited by applicable federal statute.”

Closing

Clarifying the nonapplication of antidiscrimination provisions here is a matter of respecting Tribal Nations’ sovereign authority to pass and be bound by our own laws and upholding the United States’ trust and treaty obligations to Native people.

Sincerely, 

[NAME]
[TITLE]
[TRIBAL NATION]
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