
Lawmakers Back Penobscot Nation Rights 
In Maine River 
By Andrew Westney 

Law360 (July 16, 2020, 8:18 PM EDT) -- Leaders of the Congressional Native American Caucus have 

urged the First Circuit to rule that the Penobscot Nation has authority over its namesake river's waters in 

Maine, saying Congress intended the river to be part of the tribe's reservation and the court should help 

the government satisfy its obligations to the tribe. 

 

Lawmakers from both sides of the aisle — including the caucus's current co-chairs, Rep. Tom Cole, R.-

Okla., and Rep. Deb Haaland, D-N.M. — filed an amicus brief Wednesday backing the federally 

recognized Penobscot tribe in its bid to have the en banc circuit court rule that it has treaty-protected 

fishing and hunting rights and regulatory authority over the main stem of the Penobscot River, and not just 

the islands there. 

 

"Congress plainly intended to include the Penobscot River within the Penobscot Reservation when it 

ratified" a 1980 federal law implementing a state act settling tribal claims, and a First Circuit panel's 2017 

"opinion to the contrary cannot be squared with Congress's intent to draft a statute that fulfills its trust 

responsibilities to the Penobscot Nation," according to the brief. 

 

"When the United States acts as a trustee to settle a dispute over an Indian tribe's aboriginal property and 

fishing rights, Congress expects the federal courts to act as a partner in fulfilling the United States' solemn 

trust responsibilities by giving full effect to its actions," the lawmakers said. 

 

The First Circuit agreed in April to review en banc the divided panel ruling that the tribe's reservation 

includes the roughly 150 islands within a 60-mile navigable stretch of the river but not the water itself, 

based on the two 1980 settlement acts. 

 

The case started in 2012 when the tribe and the federal government sued Maine over the state's 

determination that the Penobscot Nation didn't have authority to regulate fishing or hunting in the waters 

of the river's main stem and that Maine has exclusive regulatory and enforcement authority over all 

activities occurring there. 

 

The federal government, Maine and the Penobscot Nation all won partial victories from the lower court in 

December 2015 that said the 1980s settlement acts clearly defined the boundaries of the nation's 

reservation to include the islands within the river's main stem, but not the waters in that area. 

 

In granting en banc review, the First Circuit asked the parties to address a list of 12 questions, including 
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where the tribe's reservation boundaries lie and how the Indian canon of construction, which calls for 

ambiguous laws to be interpreted in favor of tribes, applied to the settlement acts, if at all. 

 

When the federal government and tribe argued for rehearing, they cited a sharp dissent from U.S. Circuit 

Judge Juan R. Torruella, who wrote that the waters should be considered part of the reservation. 

According to his dissent, the waters should be included because the settlement acts give the tribe the 

rights to fish within its reservation, which the majority's ruling would limit to dry land. 

 

The tribe, the federal government, Maine and several municipalities all appealed the ruling to the First 

Circuit in April 2016. The Penobscot Nation is challenging the lower court ruling that the reservation 

includes the islands but not the water, while Maine is challenging the judge's ruling that the tribe has the 

right to fish anywhere in the area. 

 

In a July 8 brief, Maine said the settlement acts should be interpreted using "ordinary rules of statutory 

construction" rather than the Indian canon of construction, because the laws "unambiguously define the 

reservation as solely the islands within the main stem" of the Penobscot River. 

 

In another amicus brief Wednesday supporting the Penobscot Nation, the National Congress of American 

Indians and the United South and Eastern Tribes Inc. said there are "three distinct Indian canons of 

construction" that all apply to the settlement acts: "treaties and certain statutes must be interpreted as the 

Indians would have understood them," any ambiguities in them "touching on Indian interests must be 

construed to the Indians' benefit," and "only a clear statement of congressional intent is sufficient to 

diminish tribal lands or tribal sovereign authority," the groups said. 

 

In accordance with the first canon, the Penobscot Nation understood its 1818 treaty to encompass the 

waters of the main stem to allow the tribe to exercise its treaty fishing rights, the groups said. 

 

In keeping with the second canon, the settlement acts' "failure to expressly address submerged lands in 

the Penobscot River creates precisely the sort of ambiguity that this canon was intended to resolve," the 

groups said. 

 

And the tribe never expressly gave up its authority over the river and submerged lands, so it kept those 

areas in its reservation, according to the brief. 

 

The groups also seconded the Penobscot Nation's argument in its own July 8 brief that the U.S. Supreme 

Court's ruling in Alaska Pacific Fisheries Co. v. U.S.  — in which the justices found that the 

Metlakahtlan Indians' reservation included its fishing grounds because the tribe members couldn't have 

sustained themselves on the island uplands alone — governs the current case because the Penobscot 

tribe is in a similar situation. 
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The Maine Indian Tribal-State Commission, which is composed of members named by the state and the 

Penobscot Nation, Passamaquoddy Tribe and Houlton Band of Maliseet Indians, said in its own amicus 

brief that Maine's "claim in this case conflicts with the historical position [the commission] has taken since 

the enactment of the Settlement Acts, and also conflicts with all of the state's own prior positions." 

 

Counsel for the Penobscot Nation and Maine declined to comment Thursday. 

 

Representatives for the federal government and the municipalities did not immediately respond to 

requests for comment Thursday. 

 

The Maine Indian Tribal-State Commission is represented as an amicus by its own Robert Checkoway. 

 

The current and former leaders of the Congressional Native American Caucus are represented as an 

amicus by David W.S. Lieberman of Whistleblower Law Collaborative LLC and Seth Davis. 

 

The NCAI and USET are represented as an amicus by Daniel D. Lewerenz of Native American Rights 

Funds, while NCAI is also represented by its own Derrick Beetso and USET is also represented by 

Gregory A. Smith and Kaitlyn E. Klass of Hobbs Straus Dean & Walker LLP. 

 

The Penobscot Nation is represented by Kaighn Smith Jr. and David M. Kallin of Drummond 

Woodsum and Pratik A. Shah and Lide E. Paterno of Akin Gump Strauss Hauer & Feld LLP. 

 

The U.S. is represented by Steven Miskinis, William B. Lazarus and Mary Gabrielle Sprague of the U.S. 

Department of Justice's Environment and Natural Resources Division and Samuel E. Ennis of the U.S. 

Department of the Interior. 

 

Maine is represented by Susan P. Herman, Kimberly Patwardhan and Christopher C. Taub of the state 

attorney general's office. 

 

The municipalities, Kruger Energy (USA) Inc. and Duvaltex (US) Inc. are represented by Matthew D. 

Manahan and Joshua D. Dunlap of Pierce Atwood LLP. 

 

The cases are U.S. v. Mills et al., case numbers 16-1424, 16-1435, 16-1474 and 16-1482, in the U.S. 

Court of Appeals for the First Circuit. 

 

--Additional reporting by Michael Phillis. Editing by Orlando Lorenzo. 

For a reprint of this article, please contact reprints@law360.com. 

 

https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fadvance.lexis.com%2fapi%2fsearch%3fq%3d1918%2520U.S.%2520LEXIS%25201693%26qlang%3dbool%26origination%3dlaw360%26internalOrigination%3darticle_id%253D1292159%253Bcitation%253D1918%2520U.S.%2520LEXIS%25201693%26originationDetail%3dheadline%253DLawmakers%2520Back%2520Penobscot%2520Nation%2520Rights%2520In%2520Maine%2520River%26&c=E,1,0q7sIcMOZJl2Q6OIN8trF8mV7juMwQSgSPZaz472oqERN0I_ZUds_N-MvGaKqbUwbDEO7WGQN7HEDyxUXg2OHqTIwAD8BjH98wAYwUydxOfUmpHkgGT6&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fadvance.lexis.com%2fapi%2fsearch%3fq%3d1918%2520U.S.%2520LEXIS%25201693%26qlang%3dbool%26origination%3dlaw360%26internalOrigination%3darticle_id%253D1292159%253Bcitation%253D1918%2520U.S.%2520LEXIS%25201693%26originationDetail%3dheadline%253DLawmakers%2520Back%2520Penobscot%2520Nation%2520Rights%2520In%2520Maine%2520River%26&c=E,1,0q7sIcMOZJl2Q6OIN8trF8mV7juMwQSgSPZaz472oqERN0I_ZUds_N-MvGaKqbUwbDEO7WGQN7HEDyxUXg2OHqTIwAD8BjH98wAYwUydxOfUmpHkgGT6&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fadvance.lexis.com%2fapi%2fsearch%3fq%3d1918%2520U.S.%2520LEXIS%25201693%26qlang%3dbool%26origination%3dlaw360%26internalOrigination%3darticle_id%253D1292159%253Bcitation%253D1918%2520U.S.%2520LEXIS%25201693%26originationDetail%3dheadline%253DLawmakers%2520Back%2520Penobscot%2520Nation%2520Rights%2520In%2520Maine%2520River%26&c=E,1,0q7sIcMOZJl2Q6OIN8trF8mV7juMwQSgSPZaz472oqERN0I_ZUds_N-MvGaKqbUwbDEO7WGQN7HEDyxUXg2OHqTIwAD8BjH98wAYwUydxOfUmpHkgGT6&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fhoulton-band-of-maliseet-indians&c=E,1,TzBLUyNfm1b4jzgUIQL07LfXl0xSmnHmG1jL0lJPx_6ksZ4-l20O3QDEL4YR07VVyFiR4CNpTsTHnSbsjOdah8Pr-M0fTRyAGWlxLWpW6-xSdRRvjUT7BWmKOfA,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2ffirms%2fwhistleblower-law-collaborative&c=E,1,YhceL3N5MXEsXlzx2wgerG2s8eqBjK04RGV0Sj0TnzYP2JB42aLFP4IEoANEk6UQmjQjdhHaBbZopBF1UApWoJWAQzOnAP0wexHlNav3NvaJaizD_Y3vng,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2ffirms%2fhobbs-straus&c=E,1,LY-y_e_yS4niXYV3xCf3AjCmIgwwnyaBuo6t0-sUn0ZLWLu5PBt7g_VL_7142rj-8A_KKJf5WGEFQyvmtbv-U7VFMj_-sDty8p4ioGgmNgik2hff0Uoa&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2ffirms%2fdrummond-woodsum&c=E,1,mgHmU0bg4SDqlGZnxecx2RPHZXMoEi5k3Pfi1zXKS8ZY4q701QLCFPbnvsa_6MFebQ2d10GqN-QqZM-r8KJP5EU7OFG_VBDeE8pWwB0jxvJnSA,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2ffirms%2fdrummond-woodsum&c=E,1,mgHmU0bg4SDqlGZnxecx2RPHZXMoEi5k3Pfi1zXKS8ZY4q701QLCFPbnvsa_6MFebQ2d10GqN-QqZM-r8KJP5EU7OFG_VBDeE8pWwB0jxvJnSA,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2ffirms%2fakin-gump&c=E,1,mLwfosrRabqx-SiSS6io1E50nIIDElR4fwOCt06Z1OplrMaT7FU62b76jtmHURzLVzP7bTl6N2iscMk2X4uswVIg8lJcuNwTIh91wczveOEaJgoRmtjrHA,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fu-s-department-of-justice&c=E,1,eGPFRPXSWRezq4vVLGzrl_DaMOzTSpgd542yJyaP0_8kLJf-xpx3iROjqmwQZ4pFucT06M9wIUnFg5aPK1cEN6tDFtc4T0z5pIOcSNhxxg,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fu-s-department-of-justice&c=E,1,eGPFRPXSWRezq4vVLGzrl_DaMOzTSpgd542yJyaP0_8kLJf-xpx3iROjqmwQZ4pFucT06M9wIUnFg5aPK1cEN6tDFtc4T0z5pIOcSNhxxg,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fcompanies%2fennis-inc&c=E,1,mEYVaLVz-sDuCZ_5AkwHyZnUV1cXr3_Ytrjt6Qm8mXAKF-dnjE8TP3xiHpDSLqSmzTd2T87IgYBepPyNRP_L6Ho-y71ZEguqMB2FsHzh&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fu-s-department-of-the-interior&c=E,1,HhgFZb46UclSKTodQFcZDjb4Kj8A3ifVgjz7nSt4up9rKAPnEWme4EI0Y4zCTw2_odKQtF1ggUZpqu7uyaCD8hGknK8QAECgAPC3ZhSkuKs,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fu-s-department-of-the-interior&c=E,1,HhgFZb46UclSKTodQFcZDjb4Kj8A3ifVgjz7nSt4up9rKAPnEWme4EI0Y4zCTw2_odKQtF1ggUZpqu7uyaCD8hGknK8QAECgAPC3ZhSkuKs,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2ffirms%2fpierce-atwood&c=E,1,Vg9R9MwH3TaxgIAgdZs4aygTsqR_9fv21ThhcSwAyXGl8KKstPnTvk7CxD6xirU1y-0rXOPLzZCVa8_2DwQ9R0CYYaWvCNF1wm3z_1OercA6UsvYYotGdq2gRFk,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fdockets%2f5f0e2fd1cd085f11de51217d&c=E,1,0lYp7xZmdWNADF1suED2nzscPL6GQNW1xvFy7hk3qFr6cKt-pm1wFVZ-L6Lr-PmZM29bLbY5hfka7cvfiZyUjjAOC7xFKzdKCuQTvSDn2c9EiqHC&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fu-s-court-of-appeals-for-the-first-circuit&c=E,1,vk4uG4b01Fx8ZRrYu0WsqpOyKo_NcZI3kRkWgB0BJpuLgH5TGPr01zJ5P1f7bIKL4P_-z1t9AjCtRHoJVbKQ9NMJVAy3V9tgYuhr29yXubVoJPP1UX1T8w,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.law360.com%2fagencies%2fu-s-court-of-appeals-for-the-first-circuit&c=E,1,vk4uG4b01Fx8ZRrYu0WsqpOyKo_NcZI3kRkWgB0BJpuLgH5TGPr01zJ5P1f7bIKL4P_-z1t9AjCtRHoJVbKQ9NMJVAy3V9tgYuhr29yXubVoJPP1UX1T8w,,&typo=1
mailto:reprints@law360.com?subject=Lawmakers%20Back%20Penobscot%20Nation%20Rights%20In%20Maine%20River

